Wyoming Department of Health, Behavioral Health Division

Guardianship and Rights Restrictions FAQs

After the June 3, 2015 provider bulletin was published regarding rights restrictions, the Division has received
many questions from case managers, guardians and providers regarding the guardian’s authority to make
decisions in the participant’s plan of care that may not align with the new federal requirements for Home and
Community Based Services. We developed the following frequently answered question list below to address the
main concerns we have heard.

1. With these changes, it seems that a guardian’s rights are changing. What are the guardian's rights?
It is important to first understand the person’s rights when he/she has a guardian. According to the
Wyoming Guardianship Statute, “The ward under any guardianship or conservatorship shall have the right
to the least restrictive and most appropriate guardianship or conservatorship suitable to the ward's
circumstances, subject to the order of preference provided by W.S. 3-2-107 and 3-3-105 and the least
restrictive and most appropriate residential, educational and employment environments.” Decisions made
should be the least restrictive and most appropriate. The specific guardianship court order explains the
rights for each guardian, but they may be written very broadly. This is why reading the Division’s
Guardianship guide or watching our training for guardians helps to tease out what guardians should do on
a more specific level when it comes to waivers.

2. To what extent should the guardian make day-to-day decisions for their ward?

One way to describe the rights of a guardian is that the court appoints the legally appointed guardian to
make “macro” decisions for their ward in the areas of medical care, providers, education, etc. In this higher
level of decisions, the guardian should take the participant’s preferences and input into consideration as to
not take away the participant’s rights to make “micro” decisions on a daily basis regarding activities of daily
living, such as choosing what to wear, who to talk to, what to eat, where to go, what to do, unless there are
necessary restrictions to those things based on a specific assessed need due to the person’s diagnosis or
condition or a risk of imminent harm to the person (in which case the 8 requirements in the new federal
regulations must be addressed and documented in the plan of care). A person under guardianship should
still be allowed autonomy and choice and have their interests and preferences acknowledged and
respected by their guardian and IPC team. As the guardian makes decisions (with input from the team) on
behavior supports, restrictions, or activities, but the participant’s preferences or choices are not included,
then the participant is probably not receiving person-centered services that are the least restrictive and
most appropriate.

3. Canrights still be restricted by the Guardian?
Yes, rights may still be restricted by the Guardian in some instances, depending on the
circumstances and justification for the restriction(s). The new federal rules do allow for a
modification/restriction to the right as long as it is done in compliance with § 441.530(a)(1)(vi)(F)
and § 441.710 (a)(1)(vi)(F):

(F) Any modification of the additional conditions, under paragraphs (a)(1)(vi)(A) through (D) of this
section, must be supported by a specific assessed need and justified in the person-centered service plan.
The following requirements must be documented in the person-centered service plan:

(1) Identify a specific and individualized assessed need.

(2) Document the positive interventions and supports used prior to any modifications to the
person-centered service plan.

(3) Document less intrusive methods of meeting the need that have been tried but did not work.

(4) Include a clear description of the condition that is directly proportionate to the specific
assessed need.

(5) Include regulation collection and review of data to measure the ongoing effectiveness of the
modification.
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(6) Include established time limits for periodic reviews to determine if the modification is still
necessary or can be terminated.

(7) Include the informed consent of the individual.

(8) Include an assurance that interventions and supports will cause no harm to the individual.

These eight (8) requirements must be met before limiting or modifying the rights of any individual,
including possessions and how they furnish or decorate their living area. To clarify regarding condition #1
of a specific and individualized assessed need: The Division will not allow the presence of a condition or
diagnosis to be enough to restrict the right all together, to an extreme by taking away all or almost all
possessions, or restricting without a reasonable end date. Perceived rights restrictions for medical or
health needs that are actually lifelong support needs can be addressed through the Needs, Risks, and
Restrictions area and possibly in a positive behavior support plan, without restricting the person’s right.

If a person’s possessions may be used by the person to cause oneself or others harm, then the right may
need to be restricted. If this is the case, the eight (8) conditions must still be met. Some of the restrictions
we are seeing on plans go against person-centered planning practices, which is another requirement of the
federal regulations: “The person-centered service plan must reflect the services and supports that are
important for the individual to meet the needs identified through an assessment of functional need, as well
as what is important to the individual with regard to preferences for the delivery of such services and
supports.”

If a guardian or provider imposes a monetary restriction on a participant, which may economically confine
a person in an institutional manner from being able to access the community or partake in their preferred
activities, then the restriction or behavior system based upon a monetary reward will not be allowed.

If a person’s behavior plan involves a reward of food that the person should have access to anyway, the
Division will not approve the plan.

A restriction cannot be based solely on a diagnosis, medical condition or a possible behavior that happens
on occasion. Health and safety concerns addressed by a restriction must not be based on general fears or
concerns because of the person’s disability or be based on provider convenience because of other people
served in the home. Any modification or restriction of a right must meet the federal requirements by
February 28, 2016, but as plans are being reviewed now, the Division is asking case managers to re-look at
many restrictions that may have been in plans for several years. If a restriction is in place due to
guardianship and it may be life-long, the restriction must still be reviewed to see how the person can
exercise the right to the fullest extent possible. This information may go in the Supports section of the IPC.
The restriction must have a restoration plan that explains when it was last reviewed, why/if it is still
appropriate, and when it will be reviewed again (at least annually) to see if the person has learned and
demonstrated skills to have the restriction lifted.

Can a guardian restrict a person’s access to a phone or restrict phone calls, the right to access food
and drink, and send and receive mail?

Sometimes! There may be a reason that a guardian restricts access to those items if the person under
guardianship has acted in a way that may harm themselves or others by exercising those rights without a
restriction. But the requirements to restrict the right listed in # 2 still apply. The plan of care must address
what happened in the past and why the restriction is still needed. However, since individuals can learn new
skills and possibly overcome certain mistakes of the past, the restriction should not be “lifelong” to the
same extent that it is restricted today. By implementing supports, training and outlining how the person
can exercise the right to access these things to the fullest extent possible, the person may be able to get the
restricted lifted (even partially) in the future. The guardian may have the authority to restrict many of
these things due to the court order, but the guardian, case manager and waiver providers have a
responsibility to the participant to ensure everyone is respecting person-centered philosophies and serving
the person in a manner that respects who they are, what they prefer, likes and dislikes (What is important
to the person), as well as what is important for the person. The provider must also agree to implement the
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restriction, since some providers may not be willing to impose certain restrictive interventions onto
participants. Teams may need to compromise on what can be done based on the setting that is chosen and
the provider(s) that are chosen.

If the restriction is listed in the plan without proper justification or the 8 criteria met, the Division will roll
it back without approval so the team can meet to discuss the restriction and see if there is other
information or strategies that should be included prior to the restriction being allowed. The Division may
also involve the Division Psychologist to review the behavior plan for more guidance and suggestions.

An area where the Division will likely need more information is if a person is required to be on a strict diet
or have food locked up. These type of restrictions need a doctor’s input and documentation so there is more
context and justification to the type of restriction and also so the restriction is only implemented to the
extent necessary for the person’s health and safety—and not overly restrictive for provider convenience or
the needs of others in the same location.

When a participant’s behavior may cause harm to the person or others, and the restrictive intervention
imposed may be a restraint, the guardian (and IPC Team) who is requesting or authorizing this level of
intervention from a community based service provider may be encouraged by the Division to review our
Positive Behavior Support Plan Workbook for additional strategies and guidance. The Division may also
talk to the case manager and guardian about getting their guardianship court order updated to add more
specific authority to authorize the use of restraints on their ward due to the very restrictive nature of this
type of support in a non-institutional setting.

How does a guardian or IPC team know if a health and safety concern should be addressed through
a “support” written into the plan versus a “restriction” of a right in the plan? And could there be
both?

The Wyoming Guardianship statute says the guardian shall determine and facilitate the least restrictive and
most appropriate services. What is least restrictive to one person may not be least restrictive to another.
Furthermore, justification for one person’s restriction may be enough for that person to get it approved but
it may not be enough for a different person, depending on the other assessed needs, abilities, and strengths
of the waiver participant. For additional guidance on “least restrictive”, refer to the National Guardianship
Association (NGA) standards:

NGA Standard 8 - Least Restrictive Alternative
I.  The guardian shall carefully evaluate the alternatives that are available and choose the one that
best meets the personal and financial goals, needs, and preferences of the person under
guardianship while placing the least restrictions on his or her freedom, rights, and ability to control
his or her environment.

[I.  The guardian shall weigh the risks and benefits and develop a balance between maximizing the
independence and self-determination of the person and maintaining the person's dignity,
protection and safety.

[II.  The guardian shall make individualized decisions. The least restrictive alternative for one person
might not be the least restrictive alternative for another person.
IV.  The following guidelines apply in the determination of the least restrictive alternative:
A. The guardian shall become familiar with the available options for residence, care, medical
treatment, vocational training, and education.
B. The guardian shall strive to know the person's goals and preferences.
C. The guardian shall consider assessments of the person's needs as determined by specialists.
This may include an independent assessment of the person's functional ability, health status,
and care needs.

The NGA ethical guidelines go on to say: When the preference of the ward will result in harm, the guardian
shall make decisions with respect to care, treatment and services which are in conformity with the best
interest of the ward. For more information on the National Guardianship Association’s (NGA) standards of
practice, visit http://www.guardianship.org/documents/Standards of Practice.pdf.

Draft Date July 24, 2015 3|Page


http://www.guardianship.org/documents/Standards_of_Practice.pdf

6. How does a case manager know if the guardian has the authority to make certain decisions, since
many court orders have canned language and are rather vague?
Vague or canned guardianship orders that seem short or nonspecific to one’s cases likely mean the
guardian is given full authority for medical, educational, and social needs of the participant, rather than
implying less authority. Guardianship or conservatorship orders that are restricted to certain categories of
decision-making specify the restriction in the court order. If the court order does not mention any
restriction--that means the guardianship is plenary (absolute) in nature.

This has been a sensitive subject in the past and the Division has not been clear on this topic. Hopefully the
previous paragraph clears up some confusion. We want to stress, however, if a guardian has full authority
to implement restrictions, the Division believes they also have full responsibility to ensure they are acting
in the person’s best interests, taking into account the person’s preferences and goals, and making decisions
that are the least restrictive and most appropriate. If the guardian cannot provide adequate information or
justification for a restriction and the team is not in agreement with the restrictions, the team members
should bring up their concerns prior to signing the plan of care and agreeing to provide services. Some
historical restrictions that have been in place for years may be questioned since they may not have
adequate justification, in which case the guardian and team must discuss all of the options available to
allowing the person to have the right (to the fullest extent possible), summarize what has been tried in the
past, how those situations turned out, and what else providers can work on in the future to support the
person in this area. These steps must be followed to restrict a right, but are not a way to take any authority
away from guardians. The steps ensure the participant’s rights stay prioritized and respected during the
service planning process and that case managers and the division properly advocate for the participant
above all else.

7. What are some strategies to address the Division's new rights restrictions to guardians? It seems
like the Division is taking away guardian's rights, and guardians are anxious about this.
The Division is not taking away a guardian’s rights, if they have the right to make certain decisions for their
ward. The Division is asking teams, including case managers, to question certain restrictions or plan of care
protocols if they do not align with the new federal HCB rules for restricting rights and making person-
centered planning decisions. If there is not justification for restrictions to be in place, they must be
removed, even if they were made by the guardian. If the plan of care does not address why a restriction is
in place, we cannot approve it. If teams and providers need more time to comply with the new
requirements, they can work with their PSS on these extensions so they are documented in EMWS. The
deadline for updating plans to align with the new rights restrictions requirements in the federal rules is
February 28, 2016.

8. How can case managers and providers talk to guardians about these changes?
Guardians may need to be pointed to training opportunities or may need to talk through these changes if
they are disagreeing with the new rights and restriction requirements in plans. BHD and WGC teamed up to
create  a  Guardianship handbook and training, available on the BHD  website:
http://www.health.wyo.gov/ddd/index.html. The National Guardianship Association’s (NGA) standards of
practice are found at http://www.guardianship.org/documents/Standards of Practice.pdf. Case managers,
providers and state staff have to be sure that guardians have the authority to make certain choices, so they
will review guardianship papers and the guardianship statute to double check. The guardian and IPC team
should discuss the following questions:

e Why is this restriction needed?

What have we tried before to avoid restricting the right? (where is this documented)

Do we really know what will happen if this right is fully respected (not restricted)?

What can we teach or how can we support the person to exercise the right safely without restricting it?

If the right will continue to be restricted, does the guardian have the authority to authorize the right to

be restricted?

[s this restriction imposed only when absolutely necessary?

Is there a training objective during services to help a participant exercise their right in a safe and

healthy manner so the risk and restriction can be avoided?
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10.

11.

e When was the last time other interventions and supports been tried to help the person exercise their
right without restrictions? (Maybe it is time to try other approaches!)

If the team has not discussed these questions, then the right is likely restricted without good evidence to
support it. Case managers should use this same scrutiny during the plan development process as Division
staff use when they are talking with the IPC team members. The plan will need to show more
documentation of what was discussed, tried, and what will be tried so that restrictions, especially due to
behavioral issues, become a last resort.

If a right is restricted due to a guardianship order, what should the restoration plan be, especially
when the restriction will be life-long due to the person’s need for a guardian?

The intent of a restoration plan is to honor a person’s ability to learn new skills, learn new information, and
gain the control to make more decisions in his or her life. If a restriction looks like it will be lifelong due to
the need for a guardian, the restoration plan may look different than a restriction that is only imposed
occasionally or until the person learns certain skills. Lifelong restrictions due to guardianship should have
a restoration plan that explains when the restriction will be reviewed by the team and if new or different
supports or level of independence or control can be given the participant to exercise the right to the fullest
extent possible. The team should review the restriction annually at a minimum and discuss any changes to
the supports needed in that area to maximize the amount of control or choice the person may still be
allowed. The review and the results of the review should be updated in the restoration plan annually.

What if the restriction is temporarily or occasionally imposed, what should the restoration plan in
the IPC include?

In these instances, the restoration plan must include time limits for periodic reviews to determine if the
modification is still necessary or can be terminated, and:

* How to assist the participant with exercising their rights more fully

* How the team will ensure that a participant’s rights are not completely removed

* Identify what part of the right is restricted

* Set goals for restoring the right(s) (through participant training)

* Include time limited restrictions

Waiver services should include training and teaching time or support with the participant to assist and
guide with restoring rights and include strategies in the support section or behavior plan that can
encourage more independence with the specific right.

What are some things guardians should and should not do?

Here are excerpts from the BHD Guardianship guide. A Guardian SHOULD:

e Ensure that the ward receives benefits to which he or she is entitled to under public programs.

e Allow the ward the opportunity to manage his or her own personal funds to the extent that he or she is able.

o Allow the ward to be a part of all decision making to the extent that he or she is able.

e Make all decisions in the participant’s best interest. In providing informed consent for treatment, a
guardian must show good judgment in reviewing any relevant “risk and benefit” information related to
treatment, medications, services, and medical interventions. Informed consent decisions need to be
made on a timely basis.

e Play a key and active role on the support team and participate in finding solutions and compromises
when differences occur.

e Be supportive of the participant’s role on the team and help the team understand the desires and
choices of the participant.

A Guardian SHOULD NOT:

e Have a conflict of interest

e Make decisions without consulting the participant

e Make decisions where the court has not given authority
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12.

13.

14.

Does a doctor's script supersede a guardian's right? We ask this because when a doctor prescribes
something whether it is a new medication or a procedure, the guardian has a right to say no. Thus
really a guardian has more rights than a doctor. However, from what we have understood if a
guardian wants to restrict this, we need a doctor’s script? Again doesn't really match with the laws.

This will always be a complicated area. Medicaid services require medical necessity and waivers allow for
functional necessity as well as medical necessity. However, guardians may be able to override medical
treatment recommendations if they have a justifiable reason and it is in the person’s best interest. Doctors
sometimes write orders for waiver services that are not really in their domain of expertise to recommend,
such as an order for “day hab”. In these cases, the Division PSS’s are instructed to ask for more information
to show how the team is working to make a plan that is in the best interests of the participant. If the team,
including the case manager do not think the guardian is acting in the best interest of their ward, the case
manager should work to reeducate the guardian on the requirements of waiver services and person-
centered planning. The case manager can loop in the Division PSS if they need consultation on what to do.

How do these new rules apply to children? We use the same rules. However, we do not get involved in
what parents want to do with their children. But if a parent is making a provider do something that is
against the current rules or rights of children, we will not approve those restrictions in the plan. We
recommend that parents recognize that providers do not have the same authority over children that
parents do, so there are differences in the type of discipline or restrictive interventions they can ask the
provider to do. If they don’t want certain foods to be given to their child or they have specific cultural or
family traditions with food or other daily activities, those should be listed in the preferences in the [PC and
supported by the provider during services. If the provider is asked to deny or restrict possessions from
children, we suggest that the family not make those items available to the provider during services so that
the provider is not implementing restrictions beyond their authority.

13a. If there is a restriction, do we need to have a PBSP for every restriction? Only for restrictions
implemented as a way to modify the child’s behavior. If it is a support need, not a restriction, then the
instruction will be placed in the needs, risks, and restrictions area that is applicable. If the restriction is due
to a family value/tradition/belief, such as eating kosher foods, gluten free foods, etc., this is a preference
and some “supports” may need to be listed in the needs and risks area to ensure providers know what is
allowable. Sometimes a separate meal or food protocol is needed.

13b. What if the plan has 10 restrictions? If there are 10 restrictions in a plan, and the team is struggling
with how to honor the intent of the new rules with all of the restrictions, then the team should discuss what
is a reasonable request for the provider to follow? Is there a way the parents can eliminate certain
temptations or triggers that cause the child behaviors before the provider starts providing services, such as
removing the junk food or soda that they have decided the child should not have or video games that need
locked up. If there are dietary restrictions due to a family decision (to be gluten free, organic, no glucose,
etc.) then the food choices should be listed as a support and the provider should not provide access to food
the family doesn’t agree with.

What if the provider isn't following the PBSP and restrictive interventions? A provider that is not
following the PBSP must talk to the case manager and parent/guardian about why they are not following it.
If they don’t agree with it, then maybe the PBSP should not be in place or the provider is appropriate for
the child. If it is too complex, then the major behaviors or effective techniques for working with a person
should be included and the others are removed. Some may turn into “supports” in the needs, risks and
restrictions area. If the provider does not ethically believe in the interventions listed or their policy doesn’t
allow for certain interventions, the guardian may need to decide if the provider is the appropriate choice or
if the intervention can be removed in order to appease the provider and keep the participant in their
services. Whichever decision is made, the I[PC team needs to advocate what is best for the participant above
all else.

14a. What if so much is removed that the PBSP is so watered down that it won't be able to be
followed or be useful? The new rules want the restrictions to be reasonable and appropriate and not a
“first resort” to modifying behavior. A positive behavior support plan should really focus on the positive,
effective ways that a person should be supported prior to restrictions and even if they have to live with

Draft Date July 24, 2015 6|Page



15.

16.

17.

18.

19.

certain restrictions. The removal of restrictions in the PBSP will likely need to be replaced with training
objectives or new supports that are written into the plan of care. The providers and guardian must make
responsible decisions in how to introduce back rights to a person that has typically lived with them being
restricted.

If there is a restriction on a lease agreement, does this then have to be listed in the plan as a
restriction and then on the PBSP?

Yes, they must be listed as a restriction and in a PBSP, until the Crisis Intervention Protocol is established. A
provider’s house rule that restricts visitors, decorations, possessions cannot take away a person’s rights
without the person being allowed to have input into the decisions, having the right to ask for a variance on
the rule if there is a good reason, and if the restrictions prevent the participant from having autonomy and
preferences honored in their home or other service environment.

If there is a provider policy or QIP that thus results in a restriction, how do we handle this?

The provider must explain how they will allow for participant input into their policies and rules if any of
their rules are preventing the person from having something or doing something that is a) their preference
and b) in their best interest to allow (not harmful). This goes back to enforcing a “least restrictive”
environment for those served on the waivers in community based settings.

Will we have to revisit the rights that are restricted on a current plan of care, even if they have been
approved in the past?

Yes. By February 28, 2016 all plans of care must be updated to document any rights restrictions according
to the new federal standards. The team must look at why a restriction is in place, determine what other
strategies have been tried and if there others that could be tried so the restriction can be lifted or become
less restrictive. Participants should be allowed to take risks, make choices, and have support and training
so that the risks are lessened and the opportunities for exercising their rights and freedoms are respected.
The legally appointed guardian and providers should not impose their own value system on the participant.
The team should help the participant develop a plan that eliminates unnecessary restrictions and barriers
that will keep the participant from achieving the vision they have for their life. The new federal rules are
about ensuring that HCB services are not imposing a restricted, isolated, regimented, institutional lifestyle
on a person simply because they are receiving Medicaid services or they have a developmental disability or
mental health condition. Any restriction must meet a specific need, as described above.

These right restrictions may fall under the provider 5 year HCB transition plan, so do all of the
restrictions really have to be fixed / addressed today?

Plans of care need to be updated by Feb. 28, 2016 to reflect the new regulations for restricting a person’s
right. If a provider is not changing a practice in their system by Feb. 28, 2016, such as locking all food, then
the provider must help the team have the appropriate information explained in the plan of care to meet
these requirements:

e Identify the specific and individualized assessed need.

e Document the positive interventions and supports used prior to any modifications to the person-centered
service plan.

Document less intrusive methods of meeting the need that have been tried but did not work.

Include a clear description of the condition that is directly proportionate to the specific assessed need.
Include regular collection and review of data to measure the ongoing effectiveness of the modification.
Include established time limits for periodic reviews to determine if the modification is still necessary or
can be terminated.

e Include the informed consent of the individual.

e Include an assurance that interventions and supports will cause no harm.

How do providers keep participants safe when eliminating restrictions they have had in place?

Waiver participants will likely need support, education, mentoring or coaching from their IPC team
members on making good choices and understanding natural consequences, which is why they qualify for
waiver services, but the restrictions on rights should not keep them from living life and making adult
decisions if they age 18 or older. A guardianship or waiver program should not take away their rights to be
an adult and be empowered to pursue a life that is chosen by them and according to their preferences,
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20.

21.

values and desires, not the desires and values of everyone around them. If participants have had
restrictions in place for several years, and now those restrictions are lifted due to these new rules, there
must be responsible teaching and action steps in place so that the participant is not set up to fail. With all of
the new freedom (to food, mail, phone, visitors, etc.), the participant may make a bad choice - but should
receive support and training to mitigate the risks that the team is worried about. And yes, the participant
may fail at something or have a close call, but these are training opportunities and should be areas that are
explored through “habilitation” or “training” services. Then, as things are taught and attempted, the team
needs to document what happened and if it was effective or not. We all need to encourage lifelong learning,
which happens through real-life experiences.

Suggestion by CM: If teams need to focus on regular behavior or regular living, then the plan needs
to focus on that, rather than on rights restrictions. What I mean is that more space needs to be
dedicated to describing how a person’s life looks like everybody else’s life rather than more space
being dedicated to describing restrictions. Teams discuss the plan and if the plan document focuses
on restrictions, then that is what the team will focus on. It makes a lot of sense to me to address
behavioral restrictions in a separate behavior plan. It would also make sense to me that a team
would submit an addendum, or maybe a separate right’s restriction request that would need extra
approval, rather than going through each right to note what is restricted. I realize that some
safeguards need to be in place, so I would suggest again having participants sign off on their rights,
and then have a separate, not always included, page or pages submitted that address or request a
restriction with basic assumption that nothing is restricted unless noted and approved. In the
absence of extensive rights restriction addressed within the plan of care, the focus of the team could
then change to that of supports needed for a regular, ordinary, restriction free life!

The Division agrees with this statement/practice and the newly revised rules in Chapter 45 made a
significant change in the PBSP requirements so that they focus on positive, effective strategies in working
with a participant and restrictive interventions are in a crisis protocol. Separating these two items out as
well as having clear “supports” described in the plan of care that tell providers how to support the person
specifically in different areas of daily living will help a participant live a life that allows them to exercise
their rights to their fullest without undue or unnecessary restrictions placed on them.

What is the Division's role in reviewing restrictions to rights?

The Division needs to ensure a person’s rights are respected and upheld by providers in accordance with
federal and state rules. Therefore, all restrictions to rights must be written into the plan of care so they can
be preapproved before they are in place. Even if restrictions were approved in past plans of care, the new
rules require Division staff to review all restrictions according to the new federal standards and push back
on the teams to reevaluate the need for them when deemed necessary.
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